ST 95-15
Tax Type: SALES TAX
Issue: Pollution Control Equipment (Exemption)

STATE OF ILLINOIS
DEPARTMENT OF REVENUE
OFFICE OF ADMINISTRATIVE HEARINGS
SPRINGFIELD, ILLINOIS

THE DEPARTMENT OF REVENUE )
OF THE STATE OF ILLINO S )
)
V. )

) Docket # XXXXX

XXXXX ) IBT # XXXXX
)
Taxpayer )

RECOMVENDATI ON FOR DI SPOSI T1 ON

APPEARANCES: XXXXX, for XXXXX

SYNOPSI S: This case involves XXXXX, Inc., d/b/fa XXXXX (hereinafter the
"Taxpayer").

This cause cane on to be heard followng a sales/use tax audit
performed by the 1llinois Departnment of Revenue (hereinafter the
"Departnent”) for the period of July 1, 1991 through August 31, 1994. At
the completion of his audit work, the auditor reviewed his findings with
t he Taxpayer. Some of the audit findings were agreed to by Taxpayer and
are not subject to this hearing.

The contested issue herein involves whether a dust suppressant foam
purchased and used by Taxpayer in its rock crushing process qualifies for
the exenption afforded pollution control facilities wunder the Retailers
Cccupation and Use Tax Acts.

At the hearing, XXXXX, secretary/treasurer, testified about Taxpayer's
production process and referenced its exhibits. Taxpayer Ex. No. 1 is an
operating permt issued by the Illinois Environnmental Protection Agency to

Taxpayer on January 9, 1995 and Taxpayer Ex. Nos. 2 through 4 are prior



permits and applications, while Taxpayer Ex. No. 5 is a portion of the
operating manual for its dust control system

After considering this matter, I recommend the issue be resolved in
favor of the Taxpayer.

FI NDI NGS OF FACT:

1. Taxpayer operated a rock quarry pit in Illinois during the audit
period and produced various sizes of rocks and some asphalt road patch
product. (Dept. Ex. No. 3)

2. The Departnent issued Notice of Tax Liability (NTL) No. XXXXX on
Decenber 30, 1994 for $726.00 inclusive of tax and interest. (Dept. Ex.
No. 5)

3. The Departnment issued NTL No. XXXXX on Decenber 30, 1994 for
$1, 210. 00, inclusive of tax, penalty, and interest. (Dept. Ex. No. 4)

4. The EPA Operating Permt granted Taxpayer authorizes it to
operate certain crushers at its rural Ava location and Paragraph 4
specifically states that the equipnent at this facility shall not be
oper at ed wi t hout a dust suppr essi on system (Tr. p. 11;
Taxpayer Ex. No. 1)

5. The foam upon which the Departnment assessed Use Tax is used by
Taxpayer to attract and collect particles of dust in its crushing process,
and then the foam and dust 1is carried away fromthe product by conveyor
belts. (Tr. pp. 15-16; Taxpayer Ex. No. b5)

6. The foam is an integral conponent part of the dust suppressant
control system used by Taxpayer.

CONCLUSI ONS OF LAW In admnistration of the exenption afforded
pollution control facilities, the Departnent has pronul gated 86 Adm n.
Code, ch. I, Sec. 130.335, and it 1is stated in pertinent part under
Subsection (a):

Notwi t hstanding the fact that the sales may be at retail, sales
of pollution control facilities are exenpt fromthe Retailers



Cccupation Tax. This exenption extends to and includes the
purchase of pollution control facilities by a contractor who
retransfers the facilities to his custoner in fulfillnment of a
contract to furnish such pollution control facilities to, and
install them for, his custoner. The phrase "pol lution contro

facilities" nmeans any system nmethod, construction, device or
appliance appurtenant thereto sold or used or intended for the
primary purpose of elimnating, preventing, or reducing air and
water pollution as the term "pollution" is defined in the
Environnental Protection Act (Ill. Rev. Stat. 1989, ch. 111 1/2,
pars. 1001 et seq.), or for the primary purpose of treating,
pretreating, nodifying or disposing of any potential solid,
liquid of gaseous pollutant which if released w thout such

treatnment, pretreatnent, nmodi fication or disposal mght be
harnful, detrinmental or offensive to human, plant or animal life,
or to property. Thi s exenption includes not only the pollution

control equipnent itself, but also replacenment parts therefor

but does not extent to chemcals used in any such equipnment, to

fuel used in operating any such equipnent nor to any other

tangi bl e personal property which may be used in some way in

connection with such equi pnment, but which is not an integral part

of the equipnment itself.

The auditor assessed tax on the basis that the foamis a chem cal and
therefore excluded from exenption by the | anguage of this regul ation.

However, despite the limtation stated in the regulation, the Illinois
Appel l ate Court has held that chemicals used in a pollution contro
facility can be exenpt where the <chemicals are an integral conponent for
el imnating pollutants. Wesko Plating v. Departnent of Revenue, 222 111.
App. 3d 422, (1991).

Because | have already found that the foam chemicals are used herein
by Taxpayer as an integral part of its dust suppression system as required
by the EPA, | conclude that the foam should be entitled to the exenption.

RECOMVENDATI ON: Based upon t he af or ement i oned fi ndi ngs and

conclusions, | recomend the Departnent cancel each NIL

Respectful ly Submtted,

Karl W Betz
Adm ni strative Law Judge



